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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way
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Revision application to Governmeht of India:
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid : .
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in case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
ctory or from one warehouse-to another during the course of processing of the goods in a
or in storage whether in a factory or in a warehouse.
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(A)  Incase of rebate of duty of excise on goods exported to any country or terrifory outside
india of on excisable material used in the manufacture of the goods which are exported
~ to any country or territory outside India. '
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(B) Incase of goods exported outside India export to Nepal or Bhutan, without payment of
duty. : .
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(c)  Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109

of the Finance (No:2) Act, 1998. o S
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 0I0 and Order-In-Appeal. 1t should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account,
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. »
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at

o™ Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.




 The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central ..Excise(Appeal)- Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated. ' -
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-! item
Vof the court fee Act, 1975 as amended.
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Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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Section 86 of the Finance Act, 1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have 10 be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(ccl) amount determined under Section 11 D;
(ccli) amount of erroneous Cenvat Credit taken;
(cclify amount payable under Rule 6 of the Cenvat Credit Rules.
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iew of above, an appeal against this order shall lie before the Tribunal on payment of
% duty demanded where duty or duty and penalty are in dispute, or penalty, where
ne is in dispute.” : '
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ORDER-IN-APPEAL

The present appeal has been filed by Mrs. Lilaben Bachubhai Patel, Proprietor of M/g.

Jay Sanderi Engineers, G-10, Sitabaug Tenament, Opp. Gujarat Warehouse, Gebansa Bus

Stand, Isanpur, Ahmedabad ~ 382443 (hereinafter referred to as “the appellant”) against

Order-in-Original No. MP/105/DC/Div-1V/22-23 dated 14.12.2022 (hereinafter »referred to as
“the .impugned order”) passed by the Assistant Commissioner, Central GST, Division-1V,

Ahmedabad South (hereinafter referred to as “the adjudicating authority™).

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.
ANMPP4611K. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the FY 2014-15, it was noticed that the .appellant had earned income of RS.A

11,16,73/~ by way of providing taxable services but have neither obtained Service Tax
registration nor paid the applicable service tax ‘thereon. The appellant were called upon to

submit copies of Balance Sheet,.Profit & Loss Account, Income Tax Return, Form 26AS, for

the period from FY 2014-15 to FY 2017-18 (up to-June-2017). From the documents submitted

by the appellant vide letter dated 01.10.2020, it was observed by the jurisdiction officers that
the appellant_were ieceiving income as Labour Income. The appellant were requested vide
letter dated 02.12.2020 to submit further documents like copy of contract, detailed income
ledger, sample invoices, etc. However, the appellant had not submitted any further details /
decuments or offer any explanation / clarification regarding income earned by them. The
details of income from Labour services received by the appellant during the said period is

detailed below:

Financial Year Taxable Value as per Balance Sheet i.e. Sales
/ Gross receipts from Sel;vices (Amount in
Rsg)
| 2014-15 . 11,16,730/-
2015-16 10,39,125/-
2016-17 8,70,068/-
2017-18 (up to June-2017) 1,41,405/-

2.1 Subsequently, the appellant vwere issued Show Cause Notice No. Div-TV/SCN-
201/2020-21 dated 22.12.2020 demanding Service Tax amounting to Rs. 4,40,422/- for the
period from FY 2014-15 to FY 2017-18 (up to June-2017), under proviso to Sub-Section (1)
of Section 73 of the Finance Act, 1994. The SCN also proposed recovery of interest under

Section 75 of the Finance Act, 1994; and imposition of penalties under Section 77(1) and
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2.2 The Sho"w Cause Notice was adjudicaled vide the impugned order by the adjudicating

authority wherein the demand of Service Tax amoﬁnting to Rs. 4,40,422/- was confirmed

‘under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest

under Section 75 of the Finance Act, 1994 for the period fI'Oll.l FY 2015-16. Further (i)

Penalty of Rs. 4,40,422/- was also imposed on the appellant under Section 78 of the Finance

Act, 1994; (ii) Penalty of Rs. 10,000/~ was imposed on the appellant under Section 77(1) of
the Finance Act, 1994; and (iii) Penalty of Rs. S,OOO/—_Was imposed on the appellant for not

submitting documents to the department, when called for.

3. Being aggrieved with the il_ilpugned order passed uby the adjudicating. authority, the

appellant have preferred the present appeal on the following grounds:

e The appellant are engaged {0 the business of doing all types of precision job work and

fabrication.

o The appellant was doing all types of précision work-and fabricatibn. The materials

were supplied by M/s. Patels Air Flows Ltd., who was wbrking-uﬁder the Excise Act

and registered with Excise department having'Registrati‘on No. AACCP7869DXMO00I

The said Company had raised job - work challan under Rule 4(5) of CCR to the
appellant for movement of goods i.e. one factory to -another factory for further
processing Joperation/ machining. The atppeﬂant, after doing the prbéess of goods on
material sent by M/s. Patels Air Flow Ltd., ceturned back goods to Material supplier,
i.e. M/s. Patels Air Flows Ltd. This ac’;ivify of the appellant is exempted vide Mega
Notification No. 25/2012—ST dated 26/06/2012 vide E. No. 30 (i) & (c). Therefore, the

demand is not sustainable.

o The appellant had done job work of M/s. Patel Airflows Ltd., who had paid Central
Excise duty on ‘the said goods. They submitted Certificate issued by M/s. Patel

Airflows Lid. along with appeal memorandum.

o In view of the above, the remaining differential income for each year, i.e. from each
year totél income minus the job work income received from M/s. Patel Airflows Ltd.,
is below threshold exemption limit of Rs. 10 lac prescribed-und‘efNotiﬁcation No.

- 43/2012-ST dated 20.06.2012. The detail is as under: ’ ’
- a ' S “(Amount in Rs.)

Financial Year Total Income as per Exempted Job work | Differential amount

Finanecial statement | income .

-
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2014-15 11,16,730/- 444751 692,255/
2015-16 - 10,39,125/- 3,97,185/- 6,41,3401-
2016-17 8,70,068/- 394,990 4,75,0781-
2017-18 (up to June- | 1.41,405/- 93.505/- 47,900/-
2017) ' '

There is no suppression of facts as alleged in the notice as the appellant have filed so
called IT Return on the basis of which department has issued notice. The appellant are
still in dilemma that why the notice issuing authority has taken more than 5 years for
demanding service tax on the taxable value declaréd in ITR Return. Therefore, the
invocation of extended period to cover liability for the period 2014-15 to 2017-18
(J une-ZOl?) is totally baseless and vague by issuing notice on 22/12/2022.

It is Well settled law, by ‘catena of decision that penalty is imposable on the act or
omission or deliberate violation with disregard to the statue and in- absence of any
allegation made in the show cause notice regarding the activity / involvement of the
appellant, and presence of mens-rea being a mandatory requirement, in absence of

same proposal for imposition of penalty is unjustified,

That penalty is proposed to be imposed under Section 77 in addition to Section 78 is
not proper and legal in as much as the appellant are not liable to pay service tax as

explained above and till issuance of above SCN, no letter or no notice is issued for any

contravention of Provisions of Section or Rule of Finance Act, 1994. Therefore, the

Penalty is proposed to be imposed is unwarranted. The interest is also not leviable.

The penalty of Rs. 5,000/- is imposed on the ground that the appellant has not

~ submitted documents to department, when called for. The said penalty is not

“sustainable as it is imposed without authority of Law and without mentioning

4,

provision of Finance Act, 1994. Moreover, the adjudicating authority in his impugned

order in the Brief of Facts - para 2 mentioned that the appellant has submitted

documents vide letter dated 1/10/2020, therefore, the question does not arise to impose

penalty without ahy ﬁhdingé.

Personal hearing in the case was held on 16.05.2023. Shri Naimesh K. Oza, Advocate,

appeared on behalf of the appellant for personal hearing. He reiterated submissions made in

appeal memorandum. He submitted a written submission during hearing along with a copy of

reBly dated 01.10.2020 submitted to the Superintendent, AR-II, Div-IV, CGST, Ahmedabad
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4.1 The appellant have in their additional submission dated 16.05.2023, inter alia, re-

iterated the submissions made in the appeal memorandum.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions
* made in the Appeal Memorandum and documents available on record. The issue to be decided
in the plésent appeal is whether the impugned ‘order passed by the adjudicating authority,
confirming the demand of service tax against | the appellant along with interest and penalty, in
the facts and circumstance of the case, is legal and proper or otherwise. The demand pertains

to the period from FY‘2014~-15 to FY 2017-18 (up to June-2017).

0. I find that in the SCN in question, the demand has been raised for the period FY 2014-

15 to FY 2017-18 (up to June-2017) based on the '[ncolﬁe Tax Returns filed by the appellant.

Except for the value of “Sales of Services under Sales / Gross Receipts from Services”

O | provided by the Income Tax Department, 1no other “cogent reason or Jusuﬁcatxon is

forthcoming from the SCN for raising the demand against the appellant. It is also not
specified as to under which categ.ory of service the non-levy of service tax is alleged againist .

the appellant Merely because the appellant had reported 1ece1pts from services, the same

cannot form the basis for arriving at the conclusmn that the 1espondent was liable to pay

service tax, which was not paid by them. In this regard, I find that CBIC had, vide Instruction

dated 26.10.2021, directed that:

“It was further reiterated that demand notices may not be issued indiscriminately
based on the difference between the ITR-TDS taxable value and the taxable value in

‘Service Tax Returns. - -~ = 07

- 3. It is once again reiiemted that instructions of the Board to issue show cause notices
based on the difference in ITR-TDS data and’ service tax returns only after proper
verification of facts, may be jfollowed diligéntly. Pr. Chief Commissioner /Chief
Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of
indiscriminate show cause notices.- Needless 1o  mention that in-all such cases where
the notices have already been issued, adjudicating authoritiés are expectéd fo pass a

Jjudicious order after proper apprecidation of facts and submission of the noticee.”

6.1 In the present case, 1 ﬁnd that without any further mquny or investigation, the SCN
has been issued only on the basis of details submitted by the appe]lanf. on 01.10.2020, without
even specifying thé category of service in respect of which service tax is sought to be levied
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and collected. This, in my considered view, is not a valid ground for raising of demand of

service tax.

7. . tis observed that the main 0011t§nt101ls of the appéllant are that (i) they have provided
job wor;< Services to MJs. Patels Air Flow Ltd., which were exempted vide Mega Notification
No. 25/2012-ST daﬂ_ad :26/06/2012 vide Entry No. 30 Q) & (c);. and (ii) the remaining
differential income for eacly yéar' is bé_low threshold exemption limit of Rs. 10 lac prescribed
under Notification No. 33/2012-8T dated 20.06.2012. Tt is also observed that the adjudicating

authority has issued impugned otrder, ex-parte,

7. For ease of reference, I reproduce the relevant provision for Notification No. 25/2012-

ST dated 20.06.2012 as amended, which reads as under:

For the period from 01.07.2012 to 30.03.2017

“Notification No. 25/2012-Service Tax dated 20th June, 2012

G.S.R..467(E)u.— In exercise of the powers conferred by sub-section (1) of
section 93 of the Finance Act, 1994 (32 of 1994) (hereinafier referred to as the
said Act) and in supersession of notification No. 12/201 2- Service Tax, dated
the 17th March, 2012, published in the Gazette of India, 'Ext}”aordinary, Part
II, Section 3, Sub-section (i) vide number G.S.R. 210 (E), dated the 17th
March, 2012, the Central Government, being satisfied that it is necessary in
the public interest so to do, hereby exempts the following taxable services from
the whole of the service tax leviable thereon under‘secz‘z‘on 66B of the said Act,

- namely.~

30.Carrying out an intermediate production process as job work in relation to

(a) agriculture, printing or textile processing;

(b) cut and polished diamonds and gemstones; or plain and studded

Jewellery of gold and other precious metals, falling under Chapter 71 of
the Central Excise Tariff Act, 1985 (5 of 1986);
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(c) any goods [excluding alcol;olic liqyogaé' Jjor human consuthtio:z, YA
*finserted vide Notification No. 6/20(5-ST dated 01.03.2015} on

which appropriate duty is payable by the principal manufucturer; or

(dj processes of e/ectf-v}ﬂatirzg, zine plating. anodizing, heat treatment,
powder coating, painting z'ncludihg spray pdz’nl‘ing of auto black, during
the course of manufacture of parts of cycles or sewing machines upto
an aggregate value of taxable service of the specified processes of one
hundred and fifty lakh rupees in a financial year subject to thé
condition that such aggregate value had not exceeded one hundréd and

ﬁfzjz lakh rupees during the preceding ﬁnaﬁcial year,”

For the period with effect from 31.03.2017

Notification No. 25/2012-Service Tax dated 20th J une, 2012 reads as under:

“G.S.R. 467(E).- In exercise iof the po&vers cbnferrfed by sub-section (1) of
section 93 of the Finance Act, 1994 (32 of 1994) (héreinafter, referred to as the
said Act) and in supersession of notification No. 12/2012- Service Tax, dated

the 17th March, 2012, publi&hed in the Gazette of India, Extraordinary, Part
II, Section 3, Sub-section (i) vide number G.S.R. 21 0 (E), dated the 17th

March, 2012, the Central Government, beihg satisﬁéd that it is neces&dry in

the pizb,lz'c interest so to do, hereby exemprs the follom’ng taxable services from

the whole of the service tax leviable thereon under section 66B of the said Act,

namely:- -

[30. Services by way of carrying out, -

)

any process amouniing (0 manifacture or production of goods

excluding alcoholic liquor for human consumption; or

(i)

any intermediate production process as job work not amounting to

manufacture or production in relation to —

(a) agriculture, printing or textile processing;
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(b) cut and polished diamonds and gemstones; or plain and studded
Jjewellery of geld and other precious metals, falling under Chapter 71 of
the Central Excise Tariff dct, 1985 (5 of 1986);

(c)_ any goods [excluding alcoholic liquors for human consumption,]*
' *finserted vide Notification No, 6/2015-ST dated 01.03.2015} on

- which approprmte duty is puyable by the principal manufacturer; or

(d) processés of electroplaﬁng, zine ﬁlaiing, anodizing, heat treatment,
pow;der coating, painting z'ncludz‘ng spray painting or auto black, during
z‘he course of manufacture of parts of cycles or sewing machines upto
an aggregaie value of taxable service of the specified processes of one
hundred and f ifty lakh rupees in a financial year subject to the
condition that such aggregate value had not exceeded one hundred and
Sifty lakh rupees during the preceding financial year; ] substituted by‘
Notification No.7/2017-ST,dated 2.2.2017 w. e. f. 31 .3.2017”

7.1 In view of the legal provisions under Notification No. 25/2012-ST dated 20.06.2012,
as amended, any intermediate production process as job work, on which appropriate duty is
payable by the principal manufacturer, were exempted from the Service Tax as per Sr. No.
30(c) of the said notification duripg the period from 01.07.2012 to 30.03.2017 and as per Sr.
No. 30 (ii)(c) of the said notification during the petricd from 31.03.2017 to 30.06.2017.

7.2 On verification of the documents submitted by the appellant viz. Certificate dated
12,01.2023 issued by M/s. Patel Air- Flows Ltd. along with ledgers for the period from FY
2014-15 to FY 2017-18 (up to June-2017) maintained by M/s. Patel Air Flows Ltd. in respect
of appellant, I find that M/s. Pe.ltel‘- Air Flows Ltd. clearly certified that they were
manufacturing Fan / Blower and spares falling under CETSH 84145930/9040 and holding
Central Excise Registration No. AACCP7869DXMO001. They, inter alia, also certified that the
appellant carried oﬁt job work send by them and they were paying Central Excise.duty on the
final products cleared by them. Thus, I find that the job work service provided by the
appellant to M/s. Patel Air Flows Ltd. during the period from 01.07.2012 to 30.06.2017 were
exempted from the Service'Tax as per Sr. No. 30(c) / 30(ii)(c) of the Notification No.
25/2012-ST dated 20.06.2012, as amended In view of the above, I find that the appellant are
not hable to pay service tax on income of Rs. 4,24,475/- for the FY 2014-15; Rs. 3 ,97,785/-
for the FY 2015-16; Rs. 3,94,990/- for FY 2016-17; and Rs. 93,505/ for FY 2017-18 (up to
ne-2017) received from M/s. Patel Air Flows Ltd. -

10
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8. With régard to the remaini,ng incom;, whether thesbenefit of threshold limit of -
exemption as per the Notification No. 33/2012-ST dated 20.06.2012 admissible to the
appellant or not, I find that the total value of service provided during the Financial Year 2013-
14 was Rs. 8,38,635/- as per the Profit & Loss Account submitted by the appellant, Wthh is
relevant for determining exemphon under No‘uﬁca‘uon No. 33/2012-ST dated 20.06. 2012 for
the FY 2014-15. T also find that the remaining income received by the appellant. was Rs.

. 6,92,255/- during the Financial Year 2014-15. Therefore, the appellant are eligible foi‘ beheﬁt
of exemption upto value of Rs. 10,00,000/- during the FY 2014-15. Therefore, th_ey are not
liable to pay Service Tax on remaining amount of Rs. 6,92,255/- received dﬁring the FY
2014-15.

9. As regard, the remaining income of Rs. 6,41,340/- for the FY 2015-16, Rs. 4,75,078/-
for FY 2016-17 and Rs. 47,900/~ for FY 2017-18 (up to June-2017), the benefit of threshold
~ limit of exemption under Notification No. 33/2012-ST dated 20.06.2012 are availablé to the
appellant as the remaining income received by the appellant was Rs. 6,92,255/- during the
. Financial Year 2014-15. Thus, the appellant are not liable for the service tax for the whole

income received by them during the FY 2014-15 to FY 2017-18 (up to June-2017).

10.  In view of above, I hold that the impugned order passed by the adjudicating authority,
in respect of income received by the appellant during the FY 2014-15 to FY 2017-18 (up to
June-2017), is not legal and proper and'deserves to be set asfde. Since the demand of service
tax is not sustainable on merits, there does not arise any question of cl.larging interest -or

imposing penalties in the case.

11. Accordingly, I set aside the impugned order and allow the appeal filed by the

appellant.
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The appeal filed by the appellant stands disposed of in above terms.

k—Q/L’ LA.,Q*‘H -
r"‘T'dulesh Kumal)

Commissioner (Appeals)

Attested | . | Date:25.05._2023
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F.No. GAPPL/COM/STP/1245/2023-Appeal

CGST. Ahmedabad

By RPAD / SPEED POST

To, - :

Mrs. Lilaben Bachubhai Patel, : : Appellant
Proprietor of M/s. Jay Sanderi Engineers,

G-10, Sitabaug Tenament,

Opp. Gujarat Warehouse,

Gebansa Bus Stand, Isanpur,

Ahmedabad — 382443

The Assistant Commissioner, Respondent
CGST, Division-IV, -
Ahmedabad South

Copy to: ) :
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad South
3) The Assistant Commissioner, CGST, Division IV, Ahmedabad South
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad South
/ (for uploading the OIA)
57 Guard File '
6) PA file
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